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**A Management Agency Account” 


A “Management Agency Account” at The Louisville 
Trust Company has proved a profitable investment for 
many persons . . . especially for business executives, 
members of the profession, men and women who have 
retired, persons who lack the time or the desire to 
manage their inheritances, officers of educational, charit- 
able and other institutions. 
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The first Nicholas County Courthouse, which was only a tem- 


porary building, was built on the present site in 1816, followed by the 
second in the 40s and the present Courthouse which was built in 
1893. Neither of the three buildings were burned. Prior to the 
buildings on the present site the courthouses were located outside 
Carlisle in. small communities such as on the Licking River, Shakerag, 
and Ellisville. 


The present Courthouse, located on Main Street in Carlisle, was 
built by a contractor by the name of Erion on land that was donated 
to Nicholas County by a Mr. Kincaid. 
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Notice to Jefferson County Lawyers 


On the Contents Page is a ballot for the election of a Com- 
missioner for 1958-60. Please remove, vote, and mail to the Clerk, 


Court of Appeals. 





DISTRICT BAR MEETINGS HELD 


Nine of the ten District Bar Meet- 
ings as scheduled in the September 
issue of the JournaL were held in 
accordance with schedule, and at- 
tendance and participation were ex- 
céptionally good. The tenth meeting, 
scheduled to be held in Louisville, 
was not presented in full due to its 
conflict with the program of the Re- 
gional Meeting of the American Bar 
\ssociation reported elsewhere in the 
JOURNAL, 

In addition to the election of nomi- 
nating committeemeg, the topics con- 
sidered at the District Meetings were 
Judicial Selection and Court Struc- 
ture,” “Uniform Commercial Code,” 

litle Insurance,” “Matters of Inter- 
est to the Bench and Bar.” 

On the Judicial Selection and Court 
Structure Panels, Ben B. Fowler 
of Frankfort, Chairman of the Judici- 
iry Committee, and Ed P. Jackson 
‘f Louisville outlined the recommen- 
dations of the Board of Bar Commis- 
sioners pertaining to the adoption of 
the Missouri Plan for the Selection of 
judges. Members of the Advisory 
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Committee on the Judicial Depart- 
ment appeared at the meetings and 
outlined the work of that Committee 
with reference to the total revision 
of the Constitution pertaining to the 
Judiciary. Representatives of the 
League of Women Voters also ap- 
peared on this Panel and made pres- 
entations. It was emphasized by 
those appearing on this program that 
the object of the presentation was to 
inform the lawyers of the State as to 
past and current developments per- 
taining to possible revisions of the 
Judiciary section of the Constitution. 

The Advisory Committee's final 
recommendations to the Legislative 
Research Commission will be made 
following the Institute at the Uni- 
versity of Kentucky on the Kentucky 
Judicial System held December 6 and 
7. A report on the Institute is found 
on page 16. 

The Uniform Commercial Code 
proposal was very ably presented by 
Wilson W. Wyatt of Louisville, James 
Boswell Young of Louisville, Edward 
R. Hays of Pikeville, Judge Robert 


— 
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K. Cullen of Frankfort, Rufus Lisle 
of Lexington, and A. L. Pisano, 
Senior Administrative Analyst of the 
Legislative Research Commission. 
Mr. Pisano’s article on page 29 of 
this issue sets forth the details and 
results of this presentation. 


The presentation on Title Insurance 
was made primarily by Herbert Sledd 
of Lexington and Virgil Schaeffer of 
the Dayton, Ohio, Bar. Mr. Schaeffer's 
article on page 32 of this issue dis- 
cusses the progress made in Ohio on 


Title Insurance by the Ohio Bar Asso- 
ciation. 

The presentation of Matters of In- 
terest to the Bench and Bar was made 
principally by Obra F. Traylor, Ex- 
ecutive Assistant of the Legislative 
Research Commission and Dee Akers, 
Acting Statute Reviser. 

Members in attendance at the Dis- 
trict Meetings found each of the 
topics interesting and informative and 
expressed appreciation for the ex- 
cellent program. 





OHIO VALLEY REGIONAL MEETING 


At the Brown Hotel in Louisville on 
November 6, 7, 8, and 9, the Louis- 
ville Bar Association was host to the 
Second Ohio Valley Regional ABA 
Meeting. Something more than six 
hundred lawyers from Indiana, Illi- 
nois, Kentucky, Ohio, Tennessee, and 
West Virginia met and enjoyed not 
only several friendly social occasions 
but also a well-prepared and well- 
presented, practical program. Many 
National dignitaries of the Bench and 
Bar were in attendance at the Re- 
gional Meeting, and it would require 
volumes to report adequately the ex- 
cellent material presented at the vari- 
ous panel, luncheon, and dinner meet- 
ings. 

The topics covered at the Regional 
Meeting included Trial Tactics; Rules 
of Civil Procedure; Judicial Selection 
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and Tenure; Legal Assistance to Serv- 
ice Men; Relationship of Legal Assist- 
ance with Legal Aid and Lawyer Re- 
ferral; Taxation—Current Study; Un- 
authorized Practice of Law; Medical 
Program; Real Property, Probate, and 
Trust Law; Corporations, Banking, 
and Business Law. The Regional 
Meeting, under the General Chair- 
manship of Mr. Robert P. Hobson of 
Louisville, was by any standards one 
of the most excellent and informative 
meetings held in Louisville in many 
years. 


We publish herewith some high- 
lights of the meeting and express our 
appreciation to Mr. Grauman Marks 
of the Cincinnati Bar for supplying 
the following photographs (not other- 
wise credited) which present a pic- 
torial summary. 
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WHAS-TV Covered the Regional ABA Meeting 
Judges and lawyers discussed selection of judges— 


President of ABA answered questions about ABA, and 
. | Se 


Jay Crouse, Chas. S. Rhyne, Vincent Clephas 


Highest Military Jurist was interviewed— 


sate 


Pos 


Above Photes by Courier-Journal 
Phyllis Knight, Judge Advocate General George W. Hickman 





Cocktails—The Louisville Bar As Host Rules of Civil Procedure 


An Official Weleome 





Problems of Service Men 
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An Interested Audience 





Identification — left to right 


No. 1—Judge Stuart Lampe of Louisville, Mr. Josh H. Groce, San Antonio, 
Texas, Mrs. Marie C. Meuter, Louisville, and Mr. A. Walter Red- 
mon, Louisville. 


No. 2 —Mr. Robert P. Hobson, Hon. Andrew Broaddus, Mayor of Louis- 
ville, and Mr. Charles S. Rhyne, President of the American Bar 
Association. 





No. 3 —Mr. James A. Dooley of Chicago, Hon. Shackelford Miller, Jr., 
| Judge, United States Circuit Court of Appeals for the Sixth Dis- 
trict, and Mr. Josh H. Groce, San Antonio, Texas. 


No. 4—Mr. Lewis F. Powell, Jr., Chairman ABA Regional Meeting Com- 
mittee, Hon. Stanley Reed, Hon. Porter Sims, and Hon. Tom C. 
Clark. - 


No. 5— Hon. Tom C. Clark and Hon. Thomas M. Scanlon, President Bar 
Association of the Seventh Federal Circuit. 


No. 6 —Hon. Ben Fowler, Frankfort, and Mr. Leo T. Wolford, Louisville. 


No. 7— Mr. Bart Brown, Louisville, Mr. Ernest Woodward, Louisville, Mr. 
Merle Miller, Indianapolis, and Judge Paul Keith, Louisville. 


No. 8 — Major General George Hickman, Washington, D. C., Mr. Robert 
L. Sloss, Louisville, and Colonel Charles Munnecke, Washington, 
D. C. 





' No. 9— Mr. Henry Harned, Frankfort, Mr. Herbert Sledd, Lexington, and 
| Mr. Rufus Lisle, Lexington. 





No. 10— Mrs. Lawrence Grauman and Mrs. Henry Harned. 
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ABA Regional 
Luncheon Meeting 


Excerpts from Remarks of 


MR. JUSTICE CLARK 
of the Supreme Court 


We meet to take inventory of the 
achievements of law; to appraise its 
potential and to provide methods 
whereby its administration may be 
improved to meet the advancements 
of a bold and imaginative world. 
And, too, it is the centennial year of 
a golden hearted American whose 
illustrious life still shines as an ex- 
ample to all who would devote them- 
selves to the law. Yes, Mr. Chief 
Justice Taft, who came from this the 
Sixth Circuit now belongs to history 
but his works live on, striving eter- 
nally to make “equal justice under 
law” a reality. As Chief Justice of the 
United States he gave to our country 
at least two monumental improve- 
ments in judicial administration. The 
first is the certiorari system now em- 
ployed by the Supreme Court of the 
United States in the dispatch of its 
business. By Act of Congress parties 
filing petitions for certiorari, which 
is the vast majority of the Court's 
business, must make a preliminary 
showing of the importance of the 
legal issues in their cases as a con- 
dition of securing their review by the 
Court. And as a practical safeguard 
against arbitrary refusal Chief Justice 
Taft started a practice which has re- 
mained until today, namely, that 
every case must be heard on the 
merits when it can muster four of the 
nine votes on the Court. And he was 
quick to point out to the Bar that 
the failure of a case to receive suf- 
ficient votes—thus resulting in a de- 
nial—was not to say that the case had 
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been denied on the merits. No, only 
that it was not of sufficient importance 
to be heard. This plan of operation 
has permitted the Court to remain 
current in its docket, though at the 
time the learned Chief Justice in- 
augurated it the Court was then over 
two years behind in its work. Back 
in 1929, the last Term of his service, 
the Court’s docket listed 963 cases. 
Almost 30 years later at the October 
Term 1956 the Court under the same 
system and with the same comple- 
ment of judges, had a docket of 1802 
cases, out of which number 1670 were 
actually disposed of by the Court. 
This is the highest number of dis- 
posals in recent years but the Court 
had to remain in session until July 
12, 1957, to accomplish it. I have 
not found where the Court had a 
longer Term. The increase in the 
Court's business during that Term 
was about ten per cent, still under the 
Taft system only 17.3 per cent of the 
petitions acted on—not including 
those in forma pauperis—were granted 
a hearing. So if your petition was 
denied you were among the five out 
of six that suffered the same fate. 
That was 183 per cent more “grants” 
than the Term before. 

With this enormous case load on 
each Justice how does the Court 
do it? First, each Justice passes on 
every case. There are no panels on 
the Supreme Court. This requires a 
careful study by each Justice of every 
matter coming to the Court. Last 
Term it necessitated the writing o! 
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exactly 100 opinions, exclusive of per 
curiams, eighteen more than the pre- 
vious Term. Two hundred and thirty- 
six cases were disposed of on the 
merits, the highest number in a 
decade. And 1434 cases were care- 
fully considered and orders of denial 
entered. One asks, and just how were 
they considered? The short answer is 
-long hours; hard work. Each Justice 
studied the record, petition and briefs 
in each case. At a weekly conference 
on each Friday, which began in the 
morning and ran until, often,. after 
dark, with 30 minutes for lunch, the 
long list of the cases was discussed. 
These cases were taken up—one by 
one—and discussed by each of the 
Justices, beginning with the Chief 
Justice. After that full discussion a 
vote was taken among the Justices in 
the reverse order. If four Justices 
voted to hear the case it was set 
down for argument, which usually 
comes about 90 days later. On the 
first Friday subsequent to the argu- 
ment the case was again discussed on 
the merits at Conference, the vote 
taken and the case assigned for writ- 
ing by the Senior Justice on the ma- 
jority side. After being written, which 
took a minimum of some three weeks, 
it was circulated among the Justices 
and a vote was again taken. If a dis- 
sent was to be prepared one or more 
of the Justices in dissent prepared 
them. When final agreement was 
reached the decision was handed 
down on the first succeeding Monday 
in open Court. Thus the process of 
decision worked from the first Mon- 
day in October to July 12, 1957, 


On each day that the sun shines 
Chief Justice Warren and I walk 
across a bridge spanning a ravine 
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crossing Connecticut Avenue in 
Washington. Chief Justice Taft 
walked along the same path—and so 
often that the bridge is named “Taft 
Bridge.” It is fitting that this mas- 
sive structure which affords passage 
to thousands of people every day, 
spans Rock Creek, in keeping with 
the granite-like character of the be- 
loved Chief Justice. But there is an- 
other structure that he founded and 
it, too, is built on rock. It is the 
Judicial Conference of the United 
States, which he started in 1922 by 
authority of the Congress. 


We face as many problems today in 
judicial reform as were present in the 
days of Chief Justice Taft. We strive 
to improve our system which has now 
developed back-logs of cases far 
beyond the comprehension of _ its 
founders. In English Courts criminal 
cases are finally disposed of in three 
months, civil ones in six. In Ameri- 
can courts it often takes three, four, 
five years. The Yates case, tried in 
California in August 1952, was de- 
cided in the Supreme Court in July 
1957. Aside from the injustices that 
result from such delays it drives liti- 
gants from the courts when a choice 
is available. I could give you a bill 
of particulars on other procedural 
problems that must be solved. The 
doctors, through their serums, their 
shots, their skilled hands, have ex- 
tended our life expectancy a quarter 
of a century. The scientists have 
developed unbelievable instruments 
during our generation to the point 
where now we can sit comfortably in 
our living room and capture sound 
and picture waves from the air. If 
one is younger and bolder he can 
board a space ship for a short fast 
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ride of 25,000 miles an hour, which 
may before long land him on the 
moon in half a day. Our profession, 
we must admit, is prone to want 
“nothing new.” To some, all things 
new are bad, but the fallacy of that 
outlook is that all things were once 
new. Judges and juries once were an 
innovation in a world that considered 
them “precursors of ruin and dissolu- 





tion.” We in the law must employ 
new techniques, new mechanisms to 
bring justice closer to reality in court 
administration. It can be done only 
by the continued effort of the bar, the 
judiciary, and the public. With the 
example of Mr. Chief Justice Taft be- 
fore us we can move forward if we 
but put our shoulders to the wheel. 


ABA Regional 


Panel Discussion 


The Rule-Making Function and 
The Judicial Conference of the United States 


The Panel 


Mr. Justice Clark, Supreme Court 
of the United States—Moderator; Mr. 
Justice Reed (Retired), Supreme 
Court of the United States; Chief 
Judge John Biggs, Jr., United States 
Court of Appeals for the Third 
Circuit; Professor James W. Moore, 
Yale School of Law, Yale University; 
Thomas M. Scanlon, President Bar 
Association of the Seventh Federal 
Circuit. 


The Proposal 


The proposal contemplates no 
change in the authority and duty of 
the Supreme Court of the United 
States as to rule making. That func- 
tion is now and under the proposal 
will remain in the Court. See: 18 
U.S.C. §3771 and §3772 as to Criminal 
Rules; 28 U.S.C. §2072 as to civil 
rules; 28 U.S.C. §2073 as to admiralty 
and maritime cases; 28 U.S.C. §2074 
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as to appeals from Tax Court; 11 
U.S.C. §53 as to bankruptcy; and 18 
U.S.C. §3402 as to United States Com- 
missioners. 

The proposal is that the Judicial 
Conference of the United States carry 
on a continuous study of the operation 
of all of the rules of practice and pro- 
cedure and make such recommenda- 
tions from time to time as to needed 
changes, additions, or substitutions 
therein to the Supreme Court for its 
consideration, adoption, modification 
or rejection. In promulgating any 
rules adopted by it the Supreme 
Court would act under existing law. 


In general, it is contemplated that 
committees on rules would be ap- 
pointed consisting of an appropriate 
number of Circuit and District judges, 
members of the bar and law teachers. 
learned in the field of practice and 
procedure, to act as task forces in 
each particular field, i.e., civil, crim- 
inal, admiralty, tax, etc. 
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Chief Justice of 


I am heartily in favor of the pro- 
posal to bring the Judicial Conference 
of the United States into the rule- 
making process of the Supreme 
Court. For some time I have felt that 
in this regard the Conference is the 
best functionary which could be util- 
ized by the Court to process proposals 
for changes in the rules. 


The existing personnel and facilities 
of the Supreme Court are in no sense 
adequate to the great responsibility 
for rule-making in the fields of civil 
and criminal procedure, admiralty, 
bankruptcy and tax appeals. The 
staffs of the Justices consist only of 
personal secretaries, messengers and 
law clerks, the latter changing an- 
nually in most instances. With the 
ever increasing length of our cal- 
endars it becomes more difficult for 
any of the members of the Court to 
give continuous attention to the spade 
work essential to the formulation of 
new rules and amendments to exist- 
ing rules. 


On the other hand, if the primary 
responsibility should be shifted to 
the Judicial Conference, that organi- 
zation, properly staffed, and com- 
posed as it soon will be of members 
of both the courts of appeal and the 
district courts of each circuit, would 
be in a position to know whether there 
was need for change. It would also 
be in a position, through the most in- 
terested and best equipped judges in 
the federal system, to consider what 
changes might be necessary. It would 
also be able to select the most capable 
and interested members of the profes- 
sion from the various circuits for as- 
sistance and advice, and the judicial 
conferences of the circuits could and 
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A Message from the 
the United States 


should afford an open forum for dis- 
cussion of all proposals. In this man- 
ner, the bar will not only have an 
active but a most important part in 
the formulation of the rules, thus 
permanently eliminating the possi- 
bility of the lawyers not being ade- 
quately consulted in the process. 
The Administrative Office, properly 
headed and amply staffed, could serv- 
ice all the committees which may be 
appointed and help greatly to make 
the rule-making process a continuing 
one. 

The responsibility of the Supreme 
Court will not be lessened. It will 
merely be given the benefit of the 
advice and assistance of the law 
schools, the bar and the judges of 
the federal district courts and the 
courts of appeals before making its 
determinations. It will always be cer- 
tain that all proposals will have been 
thoroughly canvassed, and when the 
question is controversial, the Court 
will have the benefit of all the various 
views. The Court will then approve, 
disapprove or modify the proposed 
changes recommended by the Judi- 
cial Conference, and the approved 
changes will be transmitted to the 
Congress as presently provided for 
under the law. 

I am hopeful that if the suggested 
procedure is adopted that it will bring 
the bench and the bar much closer 
together in this activity, which is so 
important to both, and will eventually 
make the judicial rule-making process 
as nearly as possible a science. 

I appreciate the interest the bar has 
shown in the proposal, and trust that 
we will continue to have your whole- 


hearted cooperation. 
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Excerpts from the Address of 
Hon. Charles S. Rhyne 
At ABA Regional Dinner 


President of the American Bar Association 


“The Law in a Changing World” 


Eprror’s Note: We regret that space prevents us from publishing 
Mr. Rhyne’s excellent address in its entirety. 


Our London Convention focused 
attention upon the need for law in 
the World community as the greatest 
gap in the legal structure of civiliza- 
tion. Filling this legal gap offers in 
my judgment the best key to peace 
and the best way to end the current 
arms race. 

Disarmament conferences have 
been held down through the cen- 
turies, but no agreement resulting 
from such a conference has ever con- 
tained a successful formula to main- 
tain peace. The best evidence of this 
is the fact that every disarmament 
conference or agreement has been 
followed sooner or later by an arms 
race—then war. My study of the con- 
ferences and agreements of the past 
100 years reveals that the reason they 
have failed was an inherent inability 
to devise a method for so weighing 
armed might that all participants in 
such conferences and agreements 
would always feel that they are 
treated fairly. In essence this means 
treated equally. 

The formula which I present for 
your thoughtful consideration does 
not contain this inherent defect, as 
under it all nations would be on a 


basis of equality before the law. 
14 


Are there reasons why nations 
should not be on a basis of equality 
before the law? I think not. There 
are perhaps some disputes to which 
present legal principles cannot be ap- 
plied, but we of the legal profession 
have always written new law to meet 
the needs of new problems. Our cre- 
ative capacity should not be para- 
lyzed now by the constant crisis in 
which we live, but it should be in 
fact spurred on to even greater 
achievements. 


Disputes previously settled by the 
bloodshed of war must be settled by 
tribunals of justice. The International 
Court of Justice—which has decided 
only an average of slightly more than 
a case per year since its creation in 
1945—may be inadequate and need 
changes to make it more acceptable 
and effective—but is there any reason 
why it cannot be changed? Such 
changes are the duty and responsi- 
bility of lawyers. We must not allow 
law, legal procedures and _ legal 
tribunals to lag behind the needs of 
the World in this vital field of set- 
tlement of disputes between nations. 
We must develop a formula for the 
peaceful settlement of disputes so 
that nations may maintain essential 
sovereignty yet have their disputes 
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settled under law by judicial tribunals. 


One of the greatest public services 
open to the organized Bar associa- 
tions throughout the World is, there- 
fore, the opportunity to help mobilize 
the prestige and the power, the sanity 
and the skill, the judgment and the 
judicial temperament of the lawyers 
of the World in behalf of this goal 


of peace under law. 


“World government,” which will 
not and should not arrive in the fore- 
seeable future is not a part of the 
picture I paint. Such a government 
has inherent defects similar to those 
of disarmament agreements. This 
idea of peace under law envisions law 
which can grow out of the use of law 
and does not require any “super” or 
other World legislative body. This 
“law of nations” can grow as did the 
“common law” out of use of the idea 
of law in a court or courts. 


“Law” is a universal term which all 
peoples understand. “Justice” and 
“law” connote innate fundamentals of 
fairness embodying the wisdom of 
the centuries. They are so understood 
by all peoples. Law exists now in 
some form in all nations. Law and 
its basis of equality may offer the 
long-sought common denominator 
which will enable all peoples to work 
out a method for the settlement of 
disputes between nations short of 
war. 


No plan for peace is worth men- 
tioning unless it takes Russia into 
account. And Russia could not be 
expected to favor a plan for peace 
under law and justice. But this plan 
can capture the minds of other 
peoples for its sponsors and leave 
Russia naked of friends in the World. 
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Even Russia does not envision such 
nakedness as desirable —hence her 
constant propaganda efforts. Further, 
she will have no basis to fight a peace 
plan based on law and justice. To 
launch this plan—unlike a disarma- 
ment agreement—we do not need her, 
nor do we need to trust her word. 
And she can hurt only herself by her 
failure to cooperate. So far as I am 
concerned her often dishonored sig- 
nature is worthless on a disarmament 
or any other agreement. Here only 
actions would count and all could 
evaluate those as we go along de- 
veloping peace under law. I there- 
fore feel that this is a better way to 
contain the Russian Bear than any 
agreement she might sign to dis- 
honor. 


We should counter Russia’s Sputnik 
propaganda by a plea to the peoples 
of the World based upon freedom and 
justice and peace through law. To re-" 
tort in kind by a massive show of 
arms might pull us down to their level 
in the eyes of some of the World. But 
the mere mention of freedom will re- 
call Hungary. The mere mention of 
justice will recall its absence behind 
the iron curtain. And the idea of 
peace—of peace through law—will ap- 
peal to the foremost yearnings of all 
men everywhere. In the World-wide 
fight for the minds of men we would 
thus emphasize the moral principles 
which distinguish us from Commun- 
ism. Such a program can aid in re- 
gaining the psychological initiative 
we may have lost through the Sput- 
niks. 
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THE KENTUCKY JUDICIAL SYSTEM 


An Institute for Members of the 
Kentucky Bar 


Shown at the University of Kentucky College of Law Institute are, from left, Henry H. 
Harned, secretary of the Kentucky State Bar Association; Dean W. L. Matthews, Jr. of 
the UK Law College; Chief Justice of the Court of Appeals John R. Moremen and 
Shelden Elliott, director of the Institute of Judicial Administration at New York University. 


On December 6 and 7 at the Guig- 
nol Theater on the University of Ken- 
tucky campus the College of Law and 
the Judicial Department Advisory 
Committee of the Kentucky Legisla- 
tive Research Commission presented 
a most informative and well prepared 
Institute on the Kentucky Judicial 
System. 

Prior to the Institute, the Advisory 
Committee had prepared “A Tenta- 
tive Draft of Proposed Judicial 
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Article” for consideration at the In- 
stitute. This Tentative Draft was dis- 
tributed by the Kentucky Bar Associa- 
tion to all members of the Associa- 
tion in advance. 

Following welcoming addresses by 
Dean W. L. Matthews of the Col- 
lege of Law and Doctor Frank G. 
Dickey, University of Kentucky Presi- 
dent, the opening session included 
addresses by Lieutenant Governor 
Harry Lee Waterfield and Doctor 
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Shelden D. Elliott, Director of the 
Institute of Judicial Administration, 
New York University School of Law. 
Excerpts from their addresses are 
published below. 

Honorable Charles S. Adams of 
Covington, Chairman of the Judicial 
Department Advisory Committee, and 
Judge Morris C. Montgomery of the 
Court of Appeals conducted most of 
the panel discussions. The panels 
were composed primarily of members 
of the L.R.C. Advisory Committee 
and members of the L.R.C. Staff. The 
general topic for the Institute was 
“A Plan for Amendment of the Ju- 
dicial Article of the Kentucky Con- 
stitution.” This topic was then further 
subdivided into “The Lower Courts,” 
“The Trial Courts,” “Appellate Re- 
view,” “Judicial Selection and Ten- 
ure,” “Administration of the Court,” 
and “Summary and Discussion of the 
Proposed Plan.” Each of the topics 
were well presented and the ques- 
tions and answers and discussion fol- 
lowing each subject was most inter- 
esting and informative. 

At the Friday evening banquet, 
Chief Justice John R. Moorman of the 
Court of Appeals introduced the prin- 
cipal speaker, Judge Elwyn Thomas, 
Judge of the Florida Supreme Court 
and Chairman of the 1957 American 
Bar Association Section on Judicial 
Administration. Judge Thomas, in a 
most interesting and enjoyable ad- 
dress, outlined some of the recent 
achievements of the Florida Bench 
and Bar in the field of Judicial Re- 
form, 

Dean Matthews and others re- 
sponsible for the organization and 
presentation of the Institute should 
be highly commended for the excel- 
lence of the Institute and a job well 
done. 
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Judicial Institute 


Excerpts from Address of Lieuten- 
ant-Governor Harry Lee Water field 

The 1954 General Assembly direct- 
ed the Legislative Research Commis- 
sion to begin a comprehensive study 
of Kentucky’s judicial system. Judge 
Morris Montgomery, then in the 
Senate, sponsored the measure. A 
1956 resolution continued the project 
specifying that the Commission report 
to the 1958 Regular Session its find- 
ings and recommendations as to de- 
sirable and feasible statutory and con- 
stitutional alterations in the existing 
courts and judicial system of the 
Commonwealth. 

The Legislative Research Com- 
mission’s responsibility in this matter 
is no slight one. The voters, a month 
ago, reasserted the two-amendment 
limitation. The General Assembly, 
and now the Legislative Research 
Commission, must select two pro- 
posals from among dozens of sugges- 
tions. To do their job well, both 
bodies need and desire all possible 
counsel. This Institute is held as a 
step in the process, a guide to the 
legislature in its proposal of constitu- 
tional amendments to be presented to 
the electorate. 

The resolution authorizing this 
study contemplated a committee to 
advise the Commission. The commit- 
tee was appointed in 1955 and made 
stopgap recommendations to the 1956 
legislature. These men have worked 
long and hard at their task. What- 
ever the final results of their labor, 
the Commission, the General Assem- 
bly and the Commonwealth are in 
their debt. 

This project has had one immediate 
beneficial result. It has secured a 
cooperative effort on the part of all 
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three branches of government. The 
study, from its inception, benefited 
from the counsel and participation of 
members of the bench—both from the 
trial courts and the appellate court. 
The Attorney General is a member. 
The Kentucky State Bar Association 
has had representatives on the com- 
mittee and, from time to time, has 
assisted in the financing of the pro- 
gram. 

This spring, the project nearly 
foundered for lack of funds. The 
Commission needed additional legal 
staff to complete the research and 
publication aspects of the program. 
Governor Chandler came to our res- 
cue. He transferred contingency 
funds to the Commission. Without 
this money the study could not have 
been finished. 

Modifications in the committee’s 
proposal undoubtedly will result from 
the discussions in this Institute. After 
refinement of the draft the committee 
will transmit it to the Legislative Re- 
search Commission. The Commission 
will make final recommendations to 
the forthcoming session of the Gen- 
eral Assembly. 

Section 256 of the Constitution 
specifies that “no amendment shall re- 
late to more than one subject.” The 
precise content of one subject has not 
been clearly defined. The advisory 
committee believes that one compre- 
hensive amendment can be submitted 
relating to the subject of “The Judicial 
Department” and embracing all of 
Sections 109-144. 

Several constitutional offices com- 
plement the judicial provisions but 
are not included within the article, 
“The Judicial Department.” The ten- 
tative draft does not concern itself 
with these offices. It does not deal 
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with the county clerk, circuit clerk, 
county attorney, or Commonwealth's 


Attorney. Neither, does the report 
relate to the fees received by these 
officers. Recommendations respecting 
the county judge and justices of the 
peace are limited to the judicial func- 
tions of these officers. 

We have come to a time of decision 
in regard to our local courts — the 
tribunals with original limited juris- 
diction. These courts are most im- 
portant as it is here that justice 
touches the ordinary citizen. Here 
often is founded his impression of 
government. 

The Court of Appeals in Roberts v. 
Noel abolished the fee systems of 
compensating these trial judges effec- 
tive January 5, 1958. The General 
Assembly without delay must provide 
for the hearing of cases. Authoriza- 
tion of trial commissioners for all 
county judges has been suggested. 
However, there yet remains the prob- 
lem of police judges now compen- 
sated by fees. 

Many of our county judges are 
over-burdened. They have heavy ad- 
ministrative as well as judicial duties. 
Motor vehicle and juvenile cases are 
assuming more and more importance. 

The advisory committee has con- 
sidered, and the Legislative Research 
Commission staff has for sometime 
been studying, the advisability of 
specialized courts of inferior jurisdic- 
tion to deal with such matters as 
traffic, juvenile, family affairs and pro- 
bate. 

In recent years various groups have 
advocated changing our system of 
selecting judges. The Kentucky 
League of Women Voters has been 
interested in the matter and has de- 
voted considerable time to the study 
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of the subject. The State Board of 
Bar Commissioners, this year, pro- 
posed adoption of a modified Mis- 
souri plan of appointment. The ten- 
tative draft also covers this matter 
and presents the recommendations of 
the advisory committee. 


The advisory committee’s proposal 
aims toward introducing a degree of 
flexibility in Kentucky’s judicial struct- 
ure. It contains the somewhat novel 
specification that the creation of addi- 
tional courts and additional judge- 
ships be made by the legislature upon 
a certification of the necessity there- 
for by the Court of Appeals. The 
Court of Appeals would be vested 
with the powers of chief administrator 
of the court system. One premise of 
the committee is that Kentucky does 
not have a system but has a series of 
somewhat autonomous judicial tribu- 
nals operating within a prescribed 
geographical area. 


As I read the draft the advisory 
committee had as an objective the 
strengthening of the judicial depart- 
ment as one of the three coordinated 
branches of government. 


Our circuit court dockets are in 
good condition, relative to that found 
in other states. However, a great dis- 
parity exists in caseloads from district 
to district. Some judges hear as many 
as four times more cases than do other 
judges. Our Constitution specifies 
that a general redistricting can be 
inade only in that legislative session 
following a decennial census. We 
lave never had a judicial redistricting 
under our present Constitution. The 
General Assembly has added circuits 
from time to time but in some in- 
stances this has resulted in further 
inequality of caseloads. 








December, 1957 








The Court of Appeals receives an 
average of 671 cases per year and 
hands down about 535 majority writ- 
ten opinions each year. Compara- 
tively, this is more than the court of 
last resort in any other state. Possible 
solutions to this problem are varied, 
but it cannot be denied that a heavy 
workload condition exists. 


Too little consideration has been 
given to the internal administration 
of the judicial system. An operation 
as large as Kentucky's court system 
necessarily does not run itself without 
some degree of guidance and co- 
ordination. This managerial area 
basically may not be as important as 
the actual judicial function but it 
should not be over-looked in an ex- 
amination of our courts. 


Kentucky’s courts are not the best 
in the land, neither by far are they 
the worst. All in all we have been 
blessed with good judicial personnel. 
This does not mean we should not 
take all steps necessary and proper 
to improve conditions. The advisory 
committee on the Judicial Depart- 
ment’s tentative proposals, and past 
studies, are attempts to do just that. 
I am sure that their recommendations 
will benefit from consideration at this 
Institute. 


Judicial Institute 


Excerpts from Address of Doctor 
Shelden D. Elliott 


Recent and current developments 
in a number of jurisdictions have 
shown that simplification of court 
structure is rightly a matter of pri- 
mary concern in any program of mod- 
ern judicial reform. Thus, California, 
which already had a relatively simple 
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and clearcut court system to begin 
with, achieved further consolidation 
by a 1950 constitutional amendment 
reorganizing and unifying its minor 
courts. The new Constitution of the 
Commonwealth of Puerto Rico, adopt- 
ed in 1952, is noteworthy in its ap-' 
proximation to the English judicial 
reforms of 1873 and 1875 which did 
so much to improve the administra- 
tion of British justice. The Puerto 
Rican Judiciary Act, by which the 
new Constitution is implemented, de- 
clares: 


“The judicial power of the Com- 
monwealth of Puerto Rico shall be 
vested in a single unified judicial 
system for purposes of jurisdiction, 
operation and administration, con- 
sisting of the Supreme Court as the 
court of last resort, and the Court 
of First Instance, which together 
shall constitute the General Court 
of Justice. 

The Commonwealth of Puerto 
Rico is hereby constituted a single 
judicial district, over all of which 
the General Court of Justice shall 
exercise its power of authority.” 


Typical of other proposals, is the 
first section of the Judiciary Article 
of the new Constitution for Alaska, 
adopted by the people of the territory 
in anticipation of Alaskan statehood. 
It reads 


“The judicial power of the State 
is vested in a supreme court, a su- 
perior court, and the courts estab- 
lished by the legislature. The juris- 
diction of courts shall be prescribed 
by law. The courts shall constitute 
a unified judicial system for opera- 
tion and administration. Judicial 
districts shall be established by 
law.” 
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By way of contrast with California, 
Puerto Rico and the Alaska plan, the 
State of New York presents a complex 
congeries of some 21 separate courts, 
many of them with overlapping, con- 
flicting and fragmentized jurisdiction. 
They have grown, barnacle-like, over 
a period of more than a hundred 
years, and have been the subject of 
extensive study and report by a suc- 
cession of commissions and commit- 
tees. The latest such organization, 
the Temporary (State) Commission on 
the Courts, put forward a proposal 
last year that would have vastly sim- 
plified the structure and facilitated 
central administration and overall 
control. Although the plan went 
down to defeat in the closing hours 
of the 1957 legislative session, the 
battle is by no means over. 


Illinois, for another example, after 
unsuccessful attempts in 1953 and 
1955 to secure legislative approval, 
was able in June of this year to obtain 
legislative passage of a constitutional 
amendment to be submitted to the 
people in 1958. If adopted, the new 
judicial article will provide a simple 
integrated system of three levels of 
courts: the Supreme Court, an Appel- 
late Court, and Circuit Courts. The 
latter would have all-inclusive general 
jurisdiction at the trial level, absorb- 
ing the present functions of the Su- 
perior Court, the Probate Court, the 
Municipal Court, village courts, town 
courts, police magistrates and justices 
of the peace. The proposal calls for 
the division of the state into judicial 
circuits each consisting of one or more 
counties, and there is to be one circuit 
court for each such judicial circuit, 
with incumbent judges becoming 
either circuit judges, associate judges 
or magistrates of the integrated cir- 
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cuit court, depending on their prior 
level of court service. 

Of course, a simplified and unified 
court system will not alone guarantee 
achievement of the aims and objec- 
tives of modern judicial reform. 
Equally essential is the securing of 
good judges who will see to it that 
the system operates efficiently with a 
minimum of delay and a maximum of 
fairness. To secure such judges it is 
necessary to attract the ablest mem- 
bers of the bar and to do this requires 
not only adequate judicial salaries and 
retirement provisions but also free- 
dom from partisan political control in 
the choice of judicial candidates. A 
number of proposed judicial selection 
plans have been put forward, most of 
them incorporating the salient feat- 
ures of the American Bar Association 
and Missouri plans for a non-partisan 
nominating commission composed of 
lawyers and laymen, with initial ap- 
pointment of judges from among the 
commission’s nominees and with pro- 
vision for the appointed judge to 
come before the people at periodic 
intervals, unopposed, and solely on 
the question of whether he shall be 
retained in office. As has been 
demonstrated in California, and in a 
number of western states, a sound 
starting-point for improvement where 
judges are elected rather than ap- 
pointed is to provide for election on a 
non-partisan ballot. This would, in a 
measure at least, moderate the evil 
deplored by Pound’s 1906 statement, 
quoted above, that “Putting courts 
into politics and compelling judges to 
become politicians, in many jurisdic- 
tions, has almost destroyed the tradi- 
tional respect for the Bench.” 

Other features of a modern and 
efficient judicial system have already 
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been recognized and attained in Ken- 
tucky, well ahead of a great majority 
of the states. You have vested in your 
Court of Appeals the power to adopt 
and promulgate rules of civil pro- 
cedure and these rules, effective since 
July 1953, incorporate modern princi- 
ples designed to overcome what Ros- 
coe Pound has referred to as “the 
sporting theory of justice” or by others 
as “trial from ambush”—that is, the 
use of surprise tactics and the disposi- 
tion of cases on technical points of 
procedure, rather than on their funda- 
mental merits. 


In order to secure the aims and ob- 
jectives of a modern judicial system 
by any effective program of improve- 
ment, there is needed from the outset 
the vigorous leadership of members 
of the bar and bench and the active 
and understanding cooperation of a 
state’s chief executive and members 
of its legislative body. You in Ken- 
tucky are fortunate in having such 
leadership with both the determina- 
tion and the skill to put forward a 
sound and workable proposal. You 
will need, and I am sure you have, 
the active support of citizen groups 
throughout the State. The value of 
such citizen support by organized 
groups representing all walks of life 
and including particularly the press 
and publicity media, has been demon- 
strated in New Jersey's successful re- 
vision of its Constitution in 1947 and 
the adoption of a judicial system that 
is a model of efficient operation. It 
was demonstrated in the successful 
campaign in Illinois for legislative ap- 
proval of the new judicial article, and 
it is currently being demonstrated in 
New York state, where the growing 
awareness of need for action is being 
marshaled by and through a state- 
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wide citizens’ Committee for Modern 
Courts. 

Let me here pause and pay tribute 
to an organization which in every 
state has played, and is playing, a key 
role among citizen groups supporting 


court improvement. I refer to the 
League of Women Voters whose 
championship of the successful New 
Jersey constitutional program, whose 
support of the Illinois judicial amend- 
ment, whose active interest here in 
Kentucky and also in New York, are 
potent factors of strength in achieving 
the goals of court improvement. The 
almost daily inquiries and requests 
that come to our Institute of Judicial 
Administration from League repre- 
sentatives all over the country for in- 
formational materials on courts and 
court administration show their keen 
interest in a subject which is increas- 
ingly coming to the fore in their re- 
spective state programs and agenda. 
If I may offer a paraphrase: “Never 
underestimate the persuasive power 
of the League of Women Voters.” 
Now, I should like to turn to my 
interest in the events here at hand. 
Three years ago, in an article for the 
1954 Annual Survey of American 
Law, inventorying the year’s activities 
and developments noted by the Insti- 
tute of Judicial Administration, I 
made reference to an Act of the Ken- 
tucky Legislature authorizing a proj- 
ect for the study of the Kentucky 
judicial system by the Legislative Re- 
search Commission. Last summer, it 
was our pleasure to have with us at 
the Institute a group of able members 
of the Commission’s staff, together 
with representatives from the Court 
of Appeals and other organizations, 
for a week’s intensive study of the 
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Bar Association Initiates 


Sheriff’s Ouster 


On November 22, 1957, efforts in- 
itiated by the Kentucky State Bar 
Association culminated in an Execu- 
tive Order issued by Governor Chand- 
ler directing the removal from office 
of Sheriff William Cornett of Perry 
County. The Bar Association’s origi- 
nal petition grew out of former 
Sheriff Cornett’s assault on attorney 
John Y. Brown of Lexington during 
the course of a trial in which Brown 
was acting as defense counsel. The 
petition charged Cornett with neg- 
lect of his official duties. 


Governor Chandler appointed 
Thomas S. Dawson, Louisville, 
George S. Wilson, Owensboro, and 
Ernest N. Fulton, Bardstown, as com- 
missioners to investigate the charge 
and make recommendations to him. 
Evidence on the question of whether 
the actions by Cornett constituted 
“neglect of duty” within the meaning 
of the Kentucky Constitution, Section 
227, and Kentucky Revised Statutes, 
63.090-63.130, was heard on June 27 
in the court room of the Court of 
Appeals. 


In their recommendations for re- 
moval submitted to the Governor, the 
commissioners stated: 


“It is inescapable that Sheriff 
Cornett was guilty of failure to ex- 
ercise due diligence in the perform- 
ance of his official duties to pre- 
serve order in the Perry Circuit 
Court.” 


On Friday, December 13, 1957, the 
Court of Appeals sustained Gov. 
Chandler's actions in dismissing 
Sheriff Cornett. 
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Bar Recommends 
Suspension of Kenton 
County Judge 

On December 6, 1957, the Board 
of Bar Commissioners recommended 
that Judge William E. Wehrman of 
the Kenton County Court be sus- 
pended for two years “for unprofes- 
sional conduct.” The recommenda- 
tions of the Board, filed with the 
Court of Appeals on December 12, 
stated as follows: 

“It is the finding of this board that 
the respondent (Wehrman): 

Attempted to obstruct the process 
of the Court of Appeals. 

Disbarred from his court two at- 
torneys without trial. 

Denied to litigants before his court 
the right to counsel of their choice, 
and 

Violated the canons of both profes- 
sional and judicial ethics to such ex- 
tent as was calculated to bring the 
bench and bar of Kentucky into dis- 
repute. 

“Futher, it is the finding of this 
committee that these offenses are so 
grave a character as to call for serious 
treatment. Not only as a matter of 
discipline to Wehrman, but as an as- 
surance to the bench, the bar and the 
public that the Court of Appeals of 
Kentucky not only retains but will 
vigorously exercise its inherent power 
to maintain and uphold the character 
and integrity of our judicial system.” 

The Board dwelt at length on the 
conduct of Wehrman’s Court in re- 
gard to his treatment of Cobb and 
Kohrman. 

“They, accompanied by their clients, 
_ppeared before the county judge for 
the purpose of probating wills. Re- 
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spondent refused to permit them to 
appear in his court until they apolo- 
gized for filing a complaint against 
him. 

“This established fact contains four 
separate and distinct elements of 
illegal conduct. That is, conduct 
wherein the judge had no jurisdiction 
whatever and therefore without bene- 
fit of the protection offered one act- 
ing in the capacity of a judge. 

“Further, the action complained of 
constitutes nine separate and distinct 
acts of unethical and unprofessional 
conduct. It violates the Canons 2, 5, 
10, 21, 29 and 34 of the Canons of 
Judicial Ethics. It violates the spirit 
of Canons 17 and 29 of Professional 
Ethics. 

“These young men (Kohrman and 
Cobb), one scarcely in the practice 
of law more than a year, dedicated to 
the moral and ethical principles on 
which the legal profession is founded, 
suddenly find themselves divested of 
the privilege granted in their license 
by the Court of Appeals. 

“In one embarrassing, tyranical and 
extra-judicial act, they were abruptly 
deprived of their right and privilege 
without trial, without an opportunity 
to be heard and without any judg- 
ment or order from which they could 


appeal. 

“We have made a diligent search of 
the records dealing with this character 
of case and have been unable to find, 
in our long history, one single case 
wherein such arbitrary, dictatorial and 
abusive use of power has been dis- 
played. 

“The judge knew that he had no 
authority to disbar these attorneys. 
He admitted that he was advised by 
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Justice Reed Resigns 


or 


Mr. Dooley Discovers A Unanimous Dissent 


Epiror’s Nore: The author of this piece is unknown. It came to 
the Editor's attention through Mr. Louis Lusky and Judge Lawrence 
Grauman of Louisville and Morton Holbrook of Owensboro. 


“Every one of them dissented,” said 
Mr. Dooley. “It was unanimous.” 

“They’s nine jedges on that coort, 
and everyone of them dissented—in- 
cludin’ me brother Brennan, who 
wrote the opinion they're ali dis- 
sentin’ from.” 

“That don’t make sinse,” said Mr. 
Hennessy, “you can’t have all the 
jedges dissentin’—it’s impossible.” 

“Well, it may be impossible, but it 
happened anyhow,” said Mr. Dooley, 
“and it’s printed right here in the 
Coort’s own Joornal of its Proceed- 
ings for February 25th.” 

“Read it for yourself: 

“No. 28. James C. Rogers, peti- 
tioner, v. Missouri Pacific RR Co., a 
corporation. On writ of certiorari to 
the Supreme Court of Missouri. 
Judgment reversed with costs and 
case remanded to the Supreme Court 
of Missouri for proceedings not in- 
consistent with the opinion of this 
Court. Opinion by Mr. Justice Bren- 
nan. 

“Mr. Justice Burton concurs in the 
result. 

“Mr. Justice Reed would affirm the 
judgment of the Supreme Court of 
Missouri. 

“Mr. Justice Harlan, dissenting in 
No.’s 28, 42 and 59 and concurring 
in No. 46, filed a separate opinion. 


24 


“Mr. Justice Burton concurred in 
Part I of Mr. Justice Harlan’s opinion. 

“Mr. Chief Justice Warren, Mr. 
Justice Black, Mr. Justice Douglas, 
Mr. Justice Clark, and Mr. Justice 
Brennan concurred in Part I of Mr. 
Justice Harlan’s opinion except in so 
far as it disapproves the grant of the 
writ of certiorari. 

“Mr. Justice Frankfurter filed a 
separate dissenting opinion for No.’s 
28, 42, 46 and 50.” 


“See what I mean,” said Mr. Doo- 
ley. “Each and ivery one of them 
dissented in this No. 28, called Rogers 
varsus the Missouri Pacific. Even 
Brennan, J., who wrote the opinion 
for the Coort. He signed Harlan’s 
dissent. Me old friend Holmes 
would've sooner been caught with a 
split writ than to show up on both 
sides of a case like that.” 

“But Brennan only signed Part I, 
and he says ‘except in so far as,” 
said Mr. Hennessy, “don’t that mean 
anything?” 

“Sure it does,” said Mr. Dooley. 
“It means Brennan dissents from 
Harlan, too. I guess he figgers one 
good dissent deserves another.” 

“Where was me friend Burton?” 
asked Mr. Hennessy. 

“He’s all over the place,” said Mr. 
Dooley. “As they say, he concurs in 
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the result-which means he likes the 
answer but he can’t stand Brennan’s 
opinion. Thin he concurs in wan part 
of Harlan, J., but he can’t stand the 
rest of him either.” 

“How could they git in such a 
mess?” asked Mr. Hennessy. 

“That’s what Felix says—in twinty 
thousand words,” said Mr. Dooley. 

“Felix who?” asked Mr. Hennessy. 


“Frankfurter,” said Mr. Dooley. 
“He’s a Havvard, and a perfesser at 
that; he gave the rest of them a free 
lecture in this case—and that ain't like 
most of them Havvards, they come 
pretty dear.” 

“Well, what happened to this fel- 
low Rogers anyhow?” asked Mr. Hen- 
nessy, “and the Missouri Pacific.” 
“Plenty,” said Mr. Dooley. “Rogers 
gits his money, which the Supreme 
Coort of Missouri said he couldn't 
have; and the Missouri Pacific gits to 
pay it, wich they would probably just 
as soon not do.” 

“How's come?” asked Mr. 
nessy. 

“Well, pinitratin’ all the joodicial 
gobbley-doo, it’s like this: Rogers 
was workin’ on the tracks of the Mis- 
souri Pacific and he fell off a culvert; 
the jury gave him damages but the 
Supreme Coort of Missouri took them 
away. 

“Then the Supreme Coort of the 
United States listened to the loiyers’ 
arguments and gave Rogers his money 
back again. Me brother Brennan is 
supposed to tell the reasons why—at 
three hundred fifty-two U.S. five hun- 
derd, wich sounds like the odds 
against anyone but a Philadelphia 
loiyer understandin’ the case. 

“But Felix says, ‘Brennan, me boy, 
we shoodn’t have took this case in 
the first place, we shoodn’t have de- 
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cided it in the second, and we 
shoodn’t be ladlin’ out the railroad’s 
money, anyway—it ain't becomin’ to 
this high coort’... 

“Then Harlan, J., says, ‘ye're half 
right, Felix, but yere wrong there 
where ye say we shoodn’t decide the 
case; but I dissent from me brother 
Brennan givin’ him the money, too.’ 

“And thin Brennan says, ‘Ye're half 
right, too, Harlan, and I agree with 
your Part I except in so far as.’” 

“And so Brennan signed Harlan’s 
dissent from Brennan’s own opinion, 
and so did Warren, Black, Douglas 
and Clark, JJ., the same ones who 
signed Brennan’s opinion in the first 
place. I tell ye, Hennessy, it’s a de- 
moralizin’ situation. Here's the high- 
est coort in the land, and they’re all 
half right but none of them are all 
right, and they’re tellin’ on each other 
at that.” 

“But what about me friend Stanley 
Reed?” asked Mr. Hennessy, “he 
didn’t sign anybody else's opinion, 
did he?” 

“No, he was the smart wan,” said 
Mr. Dooley, “he quit.” 

“He quit?” said Mr. Hennessy, “Just 
like that?” 

“Just like that,” said Mr. Dooley, 
“he voted loud and clear to back up 
the Supreme Coort of Missouri—and 
then he quit.” 

“On February 25th he did it, right 
after they handed down this Rogers 
case. He walked out of that coort that 
same day and he hasn't been back 
since.” 

“Well,” said Mr. Hennessy, “I don’t 
blame him; I'd quit, too.” 

“That's the trouble with thim 
jedges, though,” said Mr. Dooley. 

“What's that?” asked Mr. Hennessy. 

“They don't quit often enough,” 
said Mr. Dooley. 
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1957 Income Tax Forms 


Mr. Wm. M. Gray, District Director 
of Internal Revenue, has expressed his 
thanks for the cooperation which 
members of the Kentucky Bar As- 
sociation have extended to the In- 
ternal Revenue Service in following 
certain suggestions made by him last 
year as to the proper way to order 
income tax forms for the coming filing 
period. So that each member may be 
currently informed on _ the best 
method to follow, the suggestions 
issued by Mr. Gray last year are re- 
peated below: 

(1) Make as accurate an estimate 
as possible of forms needed so that 
waste may be kept at a minimum. 


(2) Orders should be placed before 
December 15 for the entire quantity 
needed. This will permit the Internal 
Revenue Service to arrange its ship- 
ping program to the best advantage 
of all concerned. Orders should be 
addressed: 


District Director of 
Internal Revenue 

P. O. Box 60 
Louisville 1, Kentucky 


(3) Do not reorder until sufficient 
time has passed for the original order 
to have been sent. Original orders 
cannot be shipped before January 1, 
1957, since postal regulations will not 
permit income tax forms to be mailed 
during the Christmas rush. 


(4) Orders for tax forms weighing 
four pounds or more (approximately 
200 Forms 1040 or their equivalent) 
must be shipped EXPRESS COL- 
LECT. Those wishing this type of 
shipment must so indicate on their 
orders. 


(5) Those not wishing to pay ship- 
ing charges may pick up, in person, 
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anytime after January 1, income tax 
forms at post offices and banks located 
in county seat cities, or at Internal 
Revenue Services offices in the cities 
listed below: 

Pikeville 
Bowling Green 


Somerset 
Harlan 


Louisville 
Covington 
Lexington 
Paducah 
Ashland Danville 
Owensboro Elizabethtown 
Hopkinsville 


Kentucky Lawyers 
Lowest Financially 


(Reprinted from Journal of Am. Jud. 
Soc., Vol. 41, No. 2, August 1957, 
page 60.) 

California lawyers engaged in pri- 
vate practice received the highest 
net incomes of all lawyers in a 29- 
state survey made in 1954 by the 
United States Department of Com- 
merce. The average net income of 
lawyers of that state was $13,464. 
Next highest states were Connecticut, 
with $13,246 as the average income; 
Pennsylvania, with $11,744; and 
Louisiana, with $11,651. The national 
average was $10,294, and Kentucky 
was at the bottom with $7,842. 


Federal Court Date 
Changed at Catlettsburg 

Davis T. McGarvey, Clerk of the 
United States District Court for the 
Eastern District of Kentucky, has ad- 
vised that by order of Judges Ford 
and Swinford the date for convening 
the June term of Court at Catlettsburg 
has been changed from the second 
Monday in June to the third Mon- 
day in June. 
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Salvation Army Offers 
New Legacy Program 

A legacy program assuring bene- 
factors that their gifts will go to spe- 
cific charitable uses has been an- 
nounced by the Salvation Army. 

An open letter from the Kentucky- 
Tennessee Division at Louisville in- 
vites friends to “realize your natural 
desire to perpetuate your name as a 
benefactor of mankind” through the 
Army’s local Memorial Fund. 

“This may be done by gifts during 
life or under your will, or can be 
through an annuity guaranteed by the 
Salvation Army,” the letter states. It 
continues: 

“The Salvation Army is a religious 
and charitable organization whose 
dedicated personnel live by the 
motto, ‘Heart to God and hand to 
man, in fields of service such as 
boys’ clubs, hospital for unwed 
mothers, transient lodges for men and 
women, rehabilitation of defeated 
men, and missions in ‘less-chance’ 
neighborhoods which bring light and 
hope to all members of the family. 
All these activities have continuing, 
expanding housing and equipment 
needs. Which interests you most? 

“We will be glad to give you more 
definite information for yourself or 
for any of your friends. Our local 
Commander will be happy to have 
your invitation to call at your home 
or office.” 


The letter, which is signed by 
Colgan Norman as Chairman of the 
Advisory Board and by Curtiss H. 
Scott as Chairman of the Endowment 
Committee, points out that gifts to 
the Salvation. Army are deductible for 


tax purposes. For further details 
write Mr. Scott at 216 West Chestnut 
Street, Louisville. 
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U. of K. Adds Two to Staff 


Assistant Professor of Law Thomas 
P. Lewis and Visiting Professor of 
Law James R. Richardson have joined 
the U. of K. Law Faculty. 

Professor Lewis, a native of Ash- 
land, joined the faculty for one year 
last August. He intends to enter the 
practice eventually, probably in Ken- 
tucky. He received the LL.B. degree 
here in 1954 with an especially out- 
standing record and was editor of 
the Kentucky Law Journal. After 
graduation, he served three years as 
a naval officer, doing legal work both 
in Washington and with the Mediter- 
ranean Fleet. This year he is teaching 
the courses in Legal Method, Credit 
Transactions, Insurance,* and Local 
Government, and is serving as Faculty 
Editor of the Kentucky Law Journal. 

Professor Richardson, a native of 
Richmond, joined the faculty as a 
visiting professor for one year on Sep- 
tember 1 to fill the vacancy created 
by the death of Professor Alfred B. 
McEwen. He received the A.B. de- 
gree at Eastern State College, the 
LL.B. from U. of K. in 1934, and 
holds the LL.M. from Yale Law 
School. He formerly was an Assistant 
Attorney General of Kentucky, taught 
law for seven years at Stetson Uni- 
versity and the University of Florida, 
and has had extensive practice ex- 
perience both at Richmond and Lex- 
ington. 

He is the author of a number of 
books in the procedure field, includ- 
ing three volumes on Methods of 
Practice, in the Kentucky Practice set, 
recently published by West Publish- 
ing Company. He is teaching the 
first year procedure courses, the 
course in Labor Law, the Evidence 
course, and is serving as director of 
the Practice Court. 


27 





Penmed ION @[LPASINO' |] “UMosg yy MEE teomures 
iq pue upuLlieyy) “prey WAA 8A"] AAAV}_ AOUABAOT) 


Ss “OUBSId l OSUO0}(YV soso] “Hee AAA MA uvs|! M 
{ ‘Hoppus “uayND “y Heqoy e3pn{—4Ay % 497 


‘apsry snygny tapprasimor 
Vi sHoppuLs yy “woxsssusUs0,) youwasay 2 d d 
fefvioyouy “uoRey, “ Heqoy *e[[}4smoy ‘uBULeY 9 ‘gunok []aasog soure 


JOT ]TUIUIO’) opo’) [eI919UIUH0’) a410 Fi a 





CO 


mmission, Frankfort: Lt. 


SES 


tial 


Alfonso L. Pisano, Senior Administrative Analyst, Legislative Research Co 


Wilson W. Wyatt, Louisville: 


Rufus Lisle, 


Commission; Blakey Helm, Louisville; 


ys, Pikeville. 


P) 
= 
a 
2 
+a 
= 
- 
? 
3 

— 
| 
ou 
b | 
- 
“ 
a 
- 
- 
- 

= 

a 

z 
g 
a 
c 
E 

‘ 

a} 

- 

3 


sisville. 


Governor Harry Lee Waterfiel 
Lexingto 


Not Pictured, Edward R. Ha 


™: Bart A. Brown, Tor 











AD Sys Z EET fol 4 





LEADING ARTICLES pall 
<< 








COMMERCIAL CODE 
RECOMMENDED FOR ADOPTION 


By A. L. PISANO 


Senior Administrative Analyst 
Legislative Research Commission 


The Kentucky Legislative Research 
Commission and the Bar Association 
Committee on the Uniform Com- 
mercial Code acting under the au- 
thority of Senate Resolution No. 16, 
1956 Regular Session, have com- 
pleted their study of the Uniform 
Commercial Code. That study is ex- 
pected to be available for distribution 
on December 15, 1957, and will be 
reported to the 1958 Session of the 
Legislature. 

On November 6, 1957, the Bar As- 
sociation Committee on the Uniform 
Commercial Code passed _ unani- 
mously the following resolution: 

WHEREAS the American Law 

Institute and the National Confer- 

ence of Commissioners on Uniform 

State Laws after a comprehensive, 

exhaustive study of the entire field 

of Commercial Law promulgated 
the proposed Uniform Commercial 

Code and the same received the 

endorsement and approval of the 

American Bar Association and 

WHEREAS this Committee of 
the Kentucky State Bar Association 
and the Legislative Research Com- 
mission have devoted two years of 
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study to the Uniform Commercial 
Code with particular emphasis on 
the effect it would have upon ex- 
isting Kentucky law and 


WHEREAS it is the conclusion of 
this Committee that the adoption 
of the Uniform Commercial Code 
by Kentucky would produce the 
benefits of (1) a codification of the 
entire body of Commercial Law, 
(2) supplying specific statutes to 
cover areas of the Commercial Law 
in which at present there is no 
established law and (3) uniformity 
throughout the State and Nation in 
the field of Commercial Law 


NOW, THEREFORE, it is re- 
solved by the Kentucky Bar Associ- 
ation Committee on the Uniform 
Commercial Code that it does 
recommend to the Board of Com- 
missioners of the Kentucky State 
Bar Association and to the Ken- 
tucky Legislative Research Commis- 
sion that the Uniform Commercial 
Code be approved and supported 
for adoption by the 1958 Kentucky 
General Assembly to be effective 
July 1, 1960. 





Upon receipt of the foregoing reso- 
lution, the Board of Bar Commission- 
ers of the Kentucky State Bar As- 
sociation on November 7, 1957, went 
on record as supporting the adoption 
of the Uniform Commercial Code. 
Both of these recommendations have 
been forwarded to the Legislative Re- 
search Commission. 

An article was published in the 
September issue of this Journau dis- 
cussing the scope and general objec- 
tives of the ten articles of the Code. 
Subsequently the Code was discussed 
at the District Bar Meetings, and the 
general reaction of the attorneys at- 
tending those sessions was one fav- 
orable to the adoption of the Code by 
Kentucky. 

Briefly this article will summarize 
many of the questions which were 
brought up at those meetings since 
it is felt that they will be of interest 
to the members of the Bar who were 
unable to attend the sessions. 


What Is the Scope of the Code? 

The Code is a comprehensive mod- 
ernization of the provisions of private 
commercial law which are now scat- 
tered through seven major Uniform 
Acts, numerous other statutes, and 
case law. Kentucky has adopted four 
of the Uniform Acts which in view 
of the Commercial Code are now 
considered obsolete by the National 
Conference of Commissioners on Uni- 
form State Laws. Those acts are the 
NIL, Sales Act, Warehouse Receipts 
Act, and Stock Transfer Act. 


What Are Its Purposes? 

The Code’s primary purposes are to 
simplify, clarify, and modernize the 
law governing commercial transac- 

* NIL, Warehouse Receipts Act, Sales Act, 
Bills of Lading Act, Stock Transfer Act, 
Uniform Conditional Sales Act, Trust Re- 
ceipts Act. 
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tions and to provide uniform com- 
mercial laws throughout the country 
It is not a reform measure or a pro 
fessor’s dream of ideal legislation, but 
it is a practical solution of the prob 
lem of adapting our law to meet the 
expanding needs of modern business. 


Why Is the Code Desirable? 

A large body of the present statu- 
tory law was enacted some years ago, 
around 1900. Since that time there 
has been a tremendous growth in 
commercial activity and many new 
patterns and practices have de- 
veloped. The Code is needed to 
keep up with the times, to provide 
solutions for problems which were 
not foreseen in the early 1900's, to 
cure ambiguities, to correlate laws 
which have developed piece-meal. 


What Would It Do? 

The Code would restate a sub- 
stantial part of the rules of law laid 
down by the existing Uniform Acts 
and Kentucky Statutes and in so do- 
ing would bring these Acts up to date 
by filling in gaps and removing 
sources of confusion and conflicts. 
Where old rules no longer work 
smoothly, they would be modified to 
comply more realistically with present 
conditions. 


Would Existing Kentucky Law 
Be Changed Drastically? 

The Code would produce few 
changes in any fundamental prin- 
ciples of Kentucky law. It would 
provide answers where none are avail 
able, resolve doubts and ambiguities. 
and remove inconsistencies. 


Would the Code Be Helpful 
to the Businessman? 

To the extent that the Code realizes 
its objective of bringing greater sim- 
plicity and clarity to the field of com- 
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mercial law and providing solutions 
for which there are presently no 
answers, all businessmen, large and 
small alike, would be benefited. In 
many instances it does away with out- 
moded_ technicalities which have 
served as traps to those who did not 
have available to them specialists in 
the field. 


How Would It Affect the 
Individual Consumer? 

Consumers as well as businessmen 
would benefit by the simplification 
and clarification produced by the 
Code. In addition, the Code recog- 
nizes the need for some additional 
protection for the consumer in certain 
areas and contains provisions towards 
this end. 


How Will It Benefit the Attorneys? 
The Code would contribute to cer- 
tainty and economy by making the 
law clearer and easier to find. In 
effect it makes every attorney an 
expert in commercial law by stating 
concisely and directly principles 
which can now be discovered only by 
painstaking research and _ hence 
known today only to experts. With 
the Code as his guide an attorney in 
a rural area of the state would be 
assured of treating a given com- 
mercial situation in the same manner 
as it would be handled in the large 


commercial centers of the state. 


What States Have Adopted the Code? 

The Code was adopted in 1954 by 
Pennsylvania. Massachusetts adopted 
the Code at its current session and 
it will become effective there in 
\ugust, 1958. 

In New York the Law Review Com- 
mission completed an exhaustive study 
of the Code and recommended vari- 
sus changes be made prior to its 
adoption there. The National Edi- 
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torial Board acted on the New York 
suggestion and many more received 
from other state agencies and subse- 
quently promulgated the 1957 Re- 
vision of the Code. It is anticipated 
that in the light of the revision the 
Code will be introduced at the next 
session cf the New York Legislature 
and recommended for adoption. 


How Is It Working There? 

The reports from businessmen, 
banks, lawyers, and other interested 
parties in Pennsylvania are to the 
effect that the Code works well, 
causes no serious dislocation to the 
commerce, business, or economy in 
the transition period from prior law, 
and represents a very substantial im- 
provement over the law that it re- 
placed. 

In Massachusetts several organiza- 
tions endorsed the Code. These or- 
ganizations included the Massachu- 
setts Bar Association, Massachusetts 
Bankers Association, Massachusetts 
Council of Retail Merchants, Greater 
Boston Chamber of Commerce, and 
the AFL-CIO. 


Must Many States Adopt the Code 
in Order to Make It Worthwhile? 
Uniformity is of course desirable. 
However, even if Kentucky were the 
only state to adopt the Code, it would 
benefit greatly by it because of the 
improvements which would be made 
and apply uniformly within the state. 


Is the Code Difficult to Master? 
Any statute which attempts to cover 
the entire commercial field must 
necessarily be a lengthy one. How- 
ever, it would be easier to find 
answers to problems from the Code 
than it would be under the present 
system wherein statutes, cases, both 
in this State and other states, must be 


(Continued on page 40) 
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WHY THE OHIO BAR TITLE INSURANCE 
COMPANY 


By VIRGIL SCHAEFFER 
of Pickrel, Schaeffer & Ebeling, Dayton, Ohio 


Mr. Schaeffer is President of the 
Ohio Bar Title Insurance Company 


In our great state of Ohio during 
the past couple decades, our lawyers 
have been gradually and nonchalantly 
surrendering their lucrative real 
estate practice to commercial title 
insurance companies. To the north of 
a line running through Columbus to 
Lake Erie, this surrender had been 
almost complete. In Columbus, and 
running down the Miami Valley 
through the cities of Springfield, Day- 
ton, Middletown, Hamilton, and Cin- 
cinnati, real estate and title attorneys 
had been hanging on precariously to 
their real estate clients. 

Several of the commercial title 
companies have been, from time to 
time, brought to the bar of justice by 
our Committees on the Unauthorized 
Practice of Law. Our Supreme Court, 
in the case of The Land Title Ab- 
stract & Trust Co. v. Dworken, et al, 
129 O.S. 23, told the commercial title 
companies in no uncertain terms that 
they are corporations, that a corpora- 
tion cannot take the Bar examination 
and therefore cannot practice law and 
give legal opinions and prepare real 
estate documents. This decision has 
been affirmed from time to time and 
quite recently in the case of Steer v. 
Land Title Guarantee & Trust Co., 65 
Abstract 38. All of you gentlemen 
know how some commercial title com- 
panies operate. Their captive lawyers 
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run the titles, prepare the legal 
papers, do all the filings, and when 
the deal is consummated, they mail 
the deed to the purchaser and the 
mortgage to the mortgagee, and there 
is no room in the picture for a lawyer. 

A few years ago, several distin- 
guished members of the Ohio Bar met 
with representatives of the various 
commercial title companies and 
pointed out to them the error of their 
ways and that many of them were 
continuing to do the same thing still, 
and asked them to police their own 
industry, all of which they refused 
to do. 

As a result, Ohio lawyers, in lieu 
of acting as sleuths, decided to form 
their own Ohio lawyers’ title com- 
pany. Consequently, The Ohio Bar 
Title Insurance Company was incor- 
porated on July 27, 1953, with au- 
thorized common stock of 2,000 shares 
and 1,950 preferred shares, both with 
voting powers. The common stock is 
held by The Ohio Bar Association 
Foundation, which is a corporation 
not for profit, for the benefit of the 
legal fraternity of our State, and 
whose trustees are all of the living 
past presidents of the Ohio Bar As- 
sociation. The preferred stock sells 
at $165.00 and pays a cumulative divi- 
dend of $7.50 per share. One thousand 
one hundred and fifty preferred 
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shares are now held by some 900 
Ohio lawyers. Three dividends have 
been paid on the common stock to 
the Foundation, which will be used 
for educational purposes and other 
projects of the Foundation, and every 
preferred dividend has been paid on 
the due date. 


The assets of our title company are 
about $200,000 and, in order to gain 
the confidence of insurance and other 
mortgage companies, and large real- 
tors and the Bar in general, we en- 
tered into a treaty of co-insurance 
with The American Title & Insurance 
Company of Miami, Florida, with as- 
sets of about $7,000,000. Every title 
policy that we issue carries the en- 
dorsement of the American Title 
Company, whereby it becomes a pri- 
mary obligor and responsible for any 
losses due to defective titles that we 
insure. 


We began business about May 1, 
1955, and during the first 30 months 
of our operations, our success has 
been phenomenal. We have issued 
about 8,000 title policies, insuring the 
title to owners of real estate and to 
mortgagees who loan on real estate, 
for a total outstanding insurance of 
about $111,000,000. Our mortgagee 
policies have been accepted by vari- 
ous government agencies and by 
many of the largest insurance and 
mortgage companies in this country. 


In most of the 88 counties in Ohio, 
three or more of our shareholders in 
each county have organized them- 
selves into an Advisory Committee to 
pass on and approve the application 
of our shareholders to become our 
approved attorneys, and run the titles 
to real estate and certify them to any 
of our 58 agents. Our agents are 
shareholders and approved attorneys 
and have also been recommended by 
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the Advisory Committees and ac- 
cepted by our President and our Chief 
Title Officer. In addition, an appli- 
cant for an agency must pass a diffi- 
cult examination given by the Super- 
intendent of Insurance of Ohio, and 
satisfactorily answer 25 out of 93 
questions propounded. To date, more 
than $70,000 has been paid to Ohio 
lawyers by our title company as com- 
missions to them as agents and as at- 
torney fees to our approved attorneys 
for their assistance in preparing the 
title policies and for their title notes 
with which we are gradually accumu- 
lating what is known as a “plant” on 
real estate titles throughout Ohio. In 
addition, our approved attorneys and 
agents charge their own ‘clients for 
running the titles, and it is conserva- 
tive to say that this title work brings 
in fees of at least three times the 
amount paid to them by our title com- 
pany. Thus, through the direct efforts 
of The Ohio Bar Title Insurance Com- 
pany, Ohio lawyers in the past 30 
months have received an income of 
approximately $280,000 which, as 
Hamlet once said: 


“is a consummation devoutly to be 
wished.” 


Many persons ask these questions, 
“Why have title insurance?” “Isn't a 
title examination sufficient?” In a 
title policy issued to an owner of real 
estate, or any mortgage policy issued 
to a mortgagee loaning on real estate, 
all hidden defects, as well as defects 
of record in the Court House, are in- 
sured against. The liability of a law- 
yer is to report what he finds of record 
and nothing more. However, many 
lawyers do not realize that there are 
many, many hidden defects to real 
estate titles which are not of record 
and cannot be found by the closest 
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examination of the records. Even an 
abstract run back to the patent from 
the U. S. Government will not dis- 
close these hidden defects. For ex- 
ample: 


(1) Encroachment of walls and 
other parts of buildings on adjoining 
premises, or on a street or an alley. 

(2) Fraud or forgery in the execu- 
tion of real estate documents. 

(3) Execution of papers by a 
minor, by an insane person, or by an 
incompetent, and the status of these 
parties under disability often cannot 
be determined from the local records. 

(4) Defects in listing the heirs of 
a decedent in applications filed in 
Probate Courts which are often filed 
by laymen who do not know the devo- 
lution of real estate. 

(5) Failure of even lawyers to 
recognize a situation of pretermitted 
children. 

(6) The claims of heirs entitled to 
property under a will later dis- 
covered. 

(7) The determination of heirship 
in a judicial sale proceeding. 

(8) The constantly increasing cases 
of undisclosed marriages and di- 
vorces. 

(9) An easement by prescription, 
which is not of record and may be 
a burden on property and costly to 
release. 

(10) Mistakes of county employees 
in the recordation of legal documents. 

(11) Claims of mechanics and ma- 
terialmen which are not recorded and 
difficult to ascertain. 


In short, some 24 possible errors in 
a title to real estate cannot be dis- 
covered by a most scrupulous exami- 
nation of the public records, but all 
of these are insured against by an 
Owner's policy or by a Mortgagee’s 
policy. 
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Title insurance policies differ from 
any other insurance policies with 
which you or I are familiar, viz.: 

(1) All other insurance policies in- 
sure against future happenings, but a 
title policy insures only against any 
defects or encumbrances prior to the 
date of the policy. 

(2) Premiums on all other insur- 
ance policies are payable annually, or 
every three or five years; but only on« 
premium is paid on a title policy 
whose protection runs to the heirs and 
assigns of the insured. 


One of the situations, in which a 
title insurance policy should always 
be obtained by a lawyer for his client, 
is in the purchase of real estate in 
a judicial sale proceeding, which are 
frequently fraught with title troubles 
and errors. The Bench and the Bar 
recognize that such proceedings are 
highly technical and require the serv- 
ices of a very competent attorney, a 
skilled draftsman, and a trained title 
expert. 

Whether the judicial sale proceed- 
ings be instituted by a fiduciary in 
Probate Court, or by a fiduciary, a 
mortgage creditor in foreclosure, or 
a tenant in common in partition, or 
for disentailment, in Common Pleas 
Court, a title examination for at least 
42 years is always a prerequisite be- 
fore even preparing the petition: 

first, to determine who are the 
proper and necessary parties; 

secondly, to determine whether 
there are any title errors of record 
that may be cured by a cause of ac- 
tion and a prayer to quiet title. 


As I have just pointed out, even a 
title examination or an abstract back 
to the patent from George Washing- 
ton will not disclose errors in the title 
that are not of record. Each sub- 
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stantial error may be fatal to the pass- 
ing of a good, merchantable title. 
Only a title insurance policy will give 
protection to a purchaser of real 
estate at a judicial sale. 


Judicial sale proceedings are purely 
statutory and the strict requirements 
of the statutes must be followed. 
Probably no more technical causes of 
action are filed in our Probate and 
Common Pleas Courts, Not only must 
the necessary and proper parties be 
ascertained and joined, but, to men- 
tion just a few of the sine qua nons— 
a correct description of the premises, 
proper service on each defendant, the 
sui juris competency of each party, 
the statutory requirements of ap- 
praisement, advertisement and sale— 
are all essential to pass a good, 
merchantable title to the purchaser. 


A judicial sale is made in the name 
of the Court. All pleadings, motions, 
aml applications are passed upon by 
the Court. Many entries are necessary 
and all must be signed by the Court. 
The appraisement and the sale are 
ordered by the Court. The advertise- 
ment is in the name of the Court. The 
terms of the sale are fixed by the 
Court. The auctioneer, or the official 
who cries the sale, refers to the Court. 
The honor, judicial standing, and 
reputation of the Court are involved 
and thrown into the scales in order 
to get the last high dime! And yet, 
in truth and in fact, the Court knows 
nothing about the title, and even the 
entries were probably signed in full 
reliance on the honesty and skill of 
the lawyer who filed the proceedings! 
No greater misuse of the Court’s in- 
tegrity can be imagined! 

And what’ of the innocent pur- 
chaser? He is too often told that he 
will get a good title from the Court, 
and he is led to believe that his title 
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is given a new birth of freedom and 
washed and cleansed in the processes 
and orders of the Court from all 
errors and defects! And, yet, you and 
I know that all a purchaser gets in a 
judicial sale proceeding is a quit- 
claim deed! The doctrine of Caveat 
Emptor prevails. In most states, the 
Court may allow, as part of the Court 
costs, the payment for running a title 
and for the premium on a policy of 
title insurance in connection with the 
sale of any land in judicial sale pro- 
ceedings, under the general equity 
powers of the Court. 


I firmly believe that the small cost 
of an Owner's title policy can be 
justified as an economy, because it 
will tend to attract more bidders and 
lead to a higher purchase price. 
Many smart buyers know the dangers 
and risks in a title gotten from a 
judicial sale. Good title lawyers cau- 
tion their clients before bidding that 
they can only be sure with a title 
check and a title policy. Many bid- 
ders reduce their bid in order to ab- 
sorb these extra costs. I suggest that 
an application and an entry be ap- 
proved by the Court, and that a pre- 
liminary title policy be obtained be- 
fore the sale and that an announce- 
ment be made at the sale that the 
successful purchaser will be protected 
by a final title policy. I believe that 
then we may see more interest and 
higher prices obtained for real estate 
sold in judicial sales. 


Certainly, also, the honor of the 
Court will be saved and vindicated 
and the innocent, bona fide purchaser 
will be protected and given what he 
thought he was getting—a good, 
merchantable title. 
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Your Commissioners 
Deserve Your Support 


A reprint from the Journal of the 
American Judicature Society on page 
26 of this issue indicates that Ken- 
tucky lawyers are unable to thank 
their Maker for Arkansas—or any 
other state. According to the re- 
port, Kentucky lawyers are, finan- 
cially, at the bottom of the heap. 

If our State’s Motto—“United we 
stand, Divided we fall,” has a spark 
of truth in it, the plight of Kentucky 
lawyers is not surprising. In recent 
years the labor movement has suc- 
ceeded in raising the economic status 
of its members by a high degree of 
organization. Recent newsworthy de- 
velopments in certain labor unions 
would indicate that they proceed from 
a paraphrased axiom “Our leader— 
may he always be right—but our 
leader right or wrong.” 

In May of this year your Board— 
elected by you—adopted a resolution 
proposing a change in the method 
of selecting judges in our Common- 
wealth. The marked lack of letters 
to the Editor and public utterances in 
support of your Board’s position is— 
to say the least—disappointing. 

We have heard two, or perhaps 
three, judges voice opposition to the 
Board’s proposal. This is highly in- 
comprehensible inasmuch as only a 
sual reading of the proposal reflects 
its highly favorable support for the 
incumbent. 
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The Board’s proposal, as we under- 
stand it, was intended to support our 
judges as to their compensation, ten- 
ure, and independence in office. No 
one has asserted that the Board, 
through its proposal, intended any 
aspersions towards members of our 
Bench. The proposal does, un- 
equivocally, assert that the System 
by which our judges are. chosen is 
not the best available. 


Unless and until our lawyers learn 
that “United we stand, Divided we 
fall” is not idle chatter—and divest 
themselves of their usual roles as ad- 
vocates long enough to achieve a 
measure of organized self-help—they 
will probably remain at the bottom of 
the heap, receiving the compensation 
which they deserve. 





SHAME ON YOU 


“Too many lawyers are interested 
in the PRACTICE of the pro- 
fession—and too few are inter- 
ested in the PROGRESS of the 
profession.” —Senator Cecil C. 
Sanders, Lexington, Kentucky, 
December 6, 1957. 


If you were one of the overwhelm- 
ing majority of Kentucky lawyers who 
failed to attend the Institute on the 
Kentucky Judicial System on De- 
cember 6 and 7 at Lexington, Ken- 
tucky—then shame on you. 
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From the welcoming remarks by 
Dean Matthews of the University of 
Kentucky College of Law to the final 
summary by Honorable Charles S. 
Adams, Chairman of the L.R.C. Ad- 
visory Committee, the Institute pre- 
sented a jam-packed panorama of 
conscientiously prepared and capa- 
bly presented recommendations for 
changes in our judicial system. 

No Kentucky lawyer could have 
had any private matter in his office 
which should have been more im- 
portant to him than the matters con- 
sidered at the Institute. 

Certainly, there was considerable 
disagreement as to some provisions 
of the “Tentative Draft of Proposed 
Judicial Article.” And why not, law- 
yers thrive on disagreement. 

There was no substantial disagree- 
ment on the proposition that the Ten- 
tative Draft would be, if put in force, 
a substantial improvement over the 
present system, nor on the proposi- 
tion that Mr. Adams and his entire 
Committee deserve high praise and 
commendation for the excellent, con- 
scientious time consuming job they 
have done. 





Your County Courthouse 


Are you proud of your County 
Courthouse? The front cover of the 
past four issues of the JourNaL and 
the front cover of this issue contain 
pictures of courthouses in five dif- 
ferent counties. Your editor has re- 
ceived many favorable comments on 
this format for the JournaL. If you 
would care to have the picture of 
your courthouse appear as a cover 
for the Journal, forward an 8 x 10 
glossy print photograph to the editor, 
and it will be considered for publica- 
tion. 
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Excerpts from Address 

of Dr. Shelden D. Elliott 
(Continued from page 22) 
problems of the Kentucky judicial sys 
tem and their possible solutions. To 
day I am privileged to attend the dis- 
cussions which mark the presentation 
of certain fruits of their labors, and | 
assure you I shall be a keenly inter- 
ested observer. For what Kentucky 
is doing is, I hope, marking a path 
for other states in the right direction 
toward judicial reform. On behalf of 
the Institute, and on behalf of valiant 
groups in other states which need en- 
couragement for their own programs, 
I sincerely hope that your proposals 
will be accorded the acceptance and 
support that they so fully deserve. 





Roster Published Separately 


For the past several years the De- 
cember issue of this JournaL has 
contained a roster of the Kentucky 
State Bar Association. Due to the 
many Programs with which the Asso- 
ciation is concerned which deserve 
reporting, the Roster will be printed 
and distributed separate from this 
issue. 





Notice to All Kentucky 
Lawyers Not Graduates 
of Kentucky Law Schools 


Facilities for alumni banquets dur- 
ing the Annual Convention will be 
made for all those who are graduates 
of schools outside Kentucky. Please 
contact Joseph J. Leary, Frank- 
fort, Kentucky. A place will be pro- 
vided on the Annual Program for this 
organization. It has been suggested 
that a club be established to be known 
as “The Camargo Club.” 
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What Is A Lawyer? 
An Editorial from the Advance-Yeoman, Wickliffe 


A lawyer is a combination of Abraham Lincoln, Daniel Webster, Tom 
Sawyer, and the cracker barrel philosopher. He is—in fact, or in effect— 
father, brother, banker, psychologist, confessor, business executive, referee, 
farmer, engineer, merchant, philosopher, teacher, mathematician, salesman, 
author, citizen, scholar, neighbor, and friend. 

Lawyers may be short, bald, blue-eyed, or tall, wavy-haired, and brown- 
eyed, or come in almost any other combination. They come in a variety of 
temperaments and personalities, and are usually talented enough to be in 
almost any other profession, but there are many reasons why they choose 
to be lawyers. 

A lawyer, then, is a person. 

—who will congregate with other lawyers in smokers and talk about life 
in politic terms, is expert in ferreting information, has insatiable interests in 
everyone, and yet will ferociously defend a person's inalienable right of pro- 
tection from self-incrimination; 

—who finds it almost impossible to accept the obvious, but instead probes 
facts with pinpricks (and sledgehammers) to see if they will stand the test 
of truth, then will look said facts straight-in-the-eye and question whether 
they do not look a trifle blue instead of jet black; 

—who will impractically spend dollars to enforce collection of a claim 
which offends his sense of justice, and then, with the most casual largess, 
will devote his energy to free a man he believes innocent; 

—who will always start to write a brief (the greatest misnomer of legalese), 
believing he has a crystal-clear case he can prove in short order, and will 
emerge from behind a mound of books days later to produce a book fifty 
pages long (during the course of which he has cleared the confusion of his 
facts and convinced himself of his case by his own argument); 

—who is objective and sees both sides, but is convinced of the rightness 
of his client’s position (or persuasive enough to disprove appearances to the 
satisfaction of said client), and is able to analyze and predict developments 
in a case and have calculated defenses ready long before he has to use them; 

—who will start a title search he expects to be routine and finds clouds 
that take months to clear by search of death, birth, marriage, divorce and 
probate records, tombstone inscriptions, family bible entries, old recollections 
and writings, and through endless correspondence and conferences; 

—who takes two angry people and shows them that they are both wrong, 
or referees them into a compromise adjustment of their differences; 

—who has learned to live with miracles, tragedies, comedies, heartbreak, 
courage, pettiness, and the dailiness of life so dramatized by human nature 
that he often trusts the invisible more than the visible; 

—who never has enough time, yet accepts the limitations with such com- 
posure that his secretary despairs; 
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~—who is not satisfied to live only in the present, but drafts instruments of 
complicated wordage to create clear-cut provisions for the protection of 
parties generations from now; 

—who deals so constantly with the very stuff that life is made of, that 
he has few illusions but boundless faith in the worth of man; 

—who can provide reasonable solutions for most human problems, yet, 
the longer he practices his profession the more humility he acquires for his 
inability to know enough of the answers. 

But, above all, a lawyer is a person with a head full of facts, a heart full 
of dreams, and who every day affirms the belief of John Burroughs that, 
“Life is a struggle, but not a warfare.” He approaches life with a passion for 
justice, respect for tradition and history, courage for optimism, vision for 





progress, and. humor, compassion, and tolerance for the foibles of man. 





Commercial Code 
(Continued from page 31) 


searched for in an attempt to find 
answers. Also since the recommended 
effective date is July 1, 1960, both 
attorneys and the business community 
would have more than two years to 
familiarize themselves thoroughly 
with the Code’s provisions. 


How Is the Code Treated 
by the LRC Study? ° 

Each provision of the Code is cov- 
ered by a format of three subsections. 
First the provision itself is summar- 
ized. Then all comparable Kentucky 
statutes are listed. Lastly the pro- 
vision is commented on and the dif- 
ference if any between the proposed 
section and the present Kentucky law 
is discussed. In the comments will 
be found annotations to Kentucky 
cases, and where the subject is not 
covered by Kentucky statutory or 
case law, reference is made to general 
authority. 


How May Copies of the LRC 
Study Be Obtained? 

All members of the Kentucky Bar 
may obtain copies without charge 
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after December 15 by sending a writ- 
ten request for “Uniform Commercial 
Code—Analysis of Effects on Existing 
Kentucky Law” to either: 


Legislative Research Commission, 
State Capitol Building, Frankfort, 
Kentucky; or Secretary of Kentucky 
State Bar Association, State Capitol 
Building, Frankfort, Kentucky. 





Bar Recommends Suspension 
of Kenton County Judge 
(Continued from page 23) 


his attorney prior to his acts and that 
his contemplated course of conduct 
was illegal. 

“Thus it will be observed that the 
respondent (Wehrman) has violated 
practically every canon of ethics pos- 
sible under these circumstances. He 
has shown disregard for the rights of 
those before him endeavoring to 
further the administrations of justice. 
He deliberately defied the authority 
of the Court of Appeals by attempting 
to obstruct the orderly processes out- 
lined by the Court for dealing with 
matters of importance.” 
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As compiled by Jack W. Womack of the Louisville Bar 


Notice to Jefferson County Lawyers 
On the Contents Page is a ballot for the election of a Com- 


missioner for 1958-60. 
Court of Appeals. 


Please remove, vote, and mail to the Clerk, 





Jarvis Allen recently announced the 
reopening of his law offices in Pres- 
tonsburg. 


The Ashland Area Vocational 
School inaugurated this fall a class 
in Business Law For Everyday Use. 
The class is being conducted by 
United States Commissioner Thomas 
Burchett, Jr. 


William L. Brooks, Frankfort, grad- 
uate of the University of Kentucky 
College of Law, is serving as a law 
clerk for the Court of Appeals. 

The Boone County Bar Association 
and the Casey County Bar Associa- 
tion have voted to adopt the mini- 
mum fee schedule as adopted by the 
Kentucky State Bar Association. 

Morris S. Britt and Robert E. Hat- 
ton, Louisville, have recently associ- 
ated for the practice of law in Louis- 
ville. 

Harry C. Campbell, Pikeville, for- 
merly an agent with the F. B. L., is 
now associated in the practice with 
Francis L. Rice, Pikeville. 

The newly-elected officers of the 
Marshall County Bar Association are 
C. B. Cox, president, Elwood Gordon, 
vice-president, Pal Howard, secretary. 
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The appointment of William B. 
Peden, Louisville, as acting Dean of 
the University of Louisville School of 
Law has been announced by Dr 
Philip Davidson, president of the Uni- 
versity. Mr. Peden replaces A. C. 
Russell who resigned to devote his 
time to teaching and research. 


The 40th Judicial Bar Association 
has adopted the minimum fee sched 
ule as adopted by the Kentucky Stat 
Bar Association. 


Judge Luther B. Fothergill, Car 
rollton, was recently commissioned a 
Kentucky Colonel. He was cited fo: 
“outstanding service to his community 
and his state.” 

Newly-elected officers of the Louis 
ville Bar Association are James H 
Frazee, president, Rebert L. Sloss, 1st 
vice-president, Frank J. Daugherty 
Jr., 2nd vice-president, Fielden Wood- 
ward, secretary, and Victor W. Ewen 
treasurer. 

James S. Secrest and N. G. Goad 
Scottsville, have announced the dis 
solution of their partnership for the 
general practice of law. Each wil! 
continue in the practice in the Morto: 
Building, Scottsville. 
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Ted Lewis Igelhart, Shelbyville, is 
the newly-appointed Administrative 
Assistant to Governor Chandler. 


The law firm, Hardy and Hardy, 
Louisville, has recently announced the 
association of Louis R. Straub with 
that firm. Thomas E. Gates has also 
joined the firm as a member. 

Lewis D. Jones, New Castle, has 
opened law offices in Bedford in ad- 
dition to maintaining offices in New 
Castle. 


The Harrodsburg City Board of 
Commissioners has appointed John 
L. Kelley as City Attorney. 

The Calloway County Bar Associa- 
tion recently honored Circuit Judge 
H. H. Lovett at a dinner held in ap- 
preciation of his service. 

The Green River Valley Citizens 
League has re-elected for a third term 
as president of that organization W. 
A. Moore, Morgantown. 

Samuel R. McCracken, formerly of 
Kansas City, Missouri, has opened law 
offices in Franklin. 


The newly-elected officers of the 
Graves County Bar Association are 
Sam Neely, president, Roscoe Cross, 
vice-president, and Harry H. Boaz, 
secretary-treasurer. 


The Bowling Green Bar Association 
recently paid tribute to G. D. Milli- 
ken, Sr., in recognition of his 50 years 
as a practicing attorney in Bowling 
Green. 

A new partnership for the general 
practice of law has been announced 
in Benton. Members of the firm are 
Walter L. Prince, Pal G. Howard, and 
Marvin C. Prince. 


The Mayfield Planning and Zoning 
Commission recently elected Farland 
Robbins, Mayfield, as its chairman. 
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Francois Pingon, Franklin graduate 
of the University of Louisville School 
of Law, has accepted a position as 
law clerk for the Court of Appeals. 


Rufus McLean, Catlettsburg, lias 
recently been appointed Assistant 
United States Attorney General in 
charge of the Criminal Division. 


Colonel Chas. R. Schram, formerly 
of the Louisville Bar and General 
Superintendent of Mails, Post Office. 
Louisville, has retired. He is now 
engaged in the real estate business in 
Clearwater, Florida. 


Attorney General Jo M. Ferguson 
has announced the appointment of 
Hartwell D. Reed, Jr., Frankfort, as 
an Assistant Attorney General. 


Charles S. Sinnette, Ashland gradu- 
ate of the University of Kentucky 
College of Law, has opened his office 
for the general practice of law in 
Catlettsburg. 


Melvin Scott, Lexington graduate 
of the College of Law, University of 
Kentucky, is practicing law in Groton 
Connecticut. 


Ralph H. Richards, Louisville, has 
been admitted to practice before the 
United States Supreme Court. 


Park College, Missouri, officials 
have announced the appointment ot 
James W. Wine, Jr., Pikeville, as vice- 
president for development and public 
relations. 

James K. Traughber, Jr., Adairville 
and formerly with the United States 
Army, announced his association with 
Earl Thompson and Emmett Proctor 
in the practice at Adairville. 

John E. Tarrant, Louisville, was 
recently elected a director of the 
Citizens Fidelity Bank & Trust Com- 
pany of Louisville. 
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The International Association of 
Industrial Accident Board and Com- 
missions has recently appointed Clay 
Shackelford, Richmond, as head of 
the Atomic Energy Committee in 
Kentucky. 

The law firm of White and Wood- 
cock, Morgantown, has been dis- 
solved. Otis White is continuing in 
the practice at Morgantown. George 
W. Woodcock, Jr., is practicing in Mt. 
Carmel, Illinois. 

The newly-elected officers of the 
Woodford County Bar Association are 
David L. Thornton, president, Mar- 
shall A. Dawson, vice-president, and 
Thomas E. O'Shaughnessy, secretary- 
treasurer. 

Paul R. Yelton, Burlington, for- 
merly with the F. B. L., has been ad- 
mitted to the practice of law in the 
Commonwealth by motion. 

Dennie Gooch, Jr., Pulaski County, 
has been appointed an Assistant At- 
torney General for the Department 
of Highways. 

The Kentucky Chapter of the So- 
ciety of Former Special Agents of 
the F. B. I. has announced the elec- 
tion of Marshall Funk, Bowling 
Green, as its chairman. 

Kash C. Williams, Jackson, was re- 
cently sworn in as United States Com- 
missioner for the Eastern District of 
Kentucky. 

The newly-elected District Chair- 
nan of the Four Rivers Council, Boy 
scouts of America, is Henry O. Whit- 
low, Paducah. 
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Necreolegy 


Harvey D. Leonard, Lexington, 
August 16, at Lexington. 


Richard A. Jackson, Arlington, July 
13, at Oklahoma City, Oklahoma. 


Roderick Keeney, Smithland, Sep- 
tember 11, at Memphis, Tennessee. 

Will Hussey, Flemingsburg, Sep- 
tember 4, at Flemingsburg. 

William M. Bullitt, Louisville, Oc- 
tober 3, at Louisville. 


Henry J. Lewis, Louisville, Sep- 
tember 28, at Louisville. 


William P. Sidebottom, Covington, 
September 17, at Covington. 


Peter J. Gnau, Louisville, Septem- 
ber 26, at Louisville. 


Ernest H. Newman, Louisville, Sep- 
tember 30, at Louisville. 


Samuel J. Cockrill, Jackson, Sep- 
tember 23, at Jackson. 


Mary B. Pfeffer, Louisville, Novem- 
ber 7, at Louisville. 


Charles C. Duncan, Monticello, No- 
vember 2, at Monticello. 


George McCombs, Brownsville, Oc- 
tober 27, at Brownsville. 


William R. Clark, Hopkinsville, Oc- 
tober 29, at Hopkinsville. 


Ernest J. Felts, Russellvilie, Sep- 
tember 15, at Russellville. 


Margaret H. Sebree, Somerset, Oc- 
tober 9, at Washington, D. C. 


Albert G. Weidler, Berea, October 
18, at Louisville. 


W. C. Buford, Louisville, Novem- 
ber 17, at Louisville. 


L. O. Siler, Williamsburg, Novem- 
ber 10, at Harlan. 


45 





Resolution on Death of 
John Evans Richardson, Sr. 


The BARREN COUNTY BAR ASSOCIATION wishes to 
express its appreciation of and its admiration for the character 
and professional life of John Evans Richardson, Sr., who departed 
this life on 4 July 1957. Our fellow attorney became a member 
of the bars of Barren Circuit Court and The Court of Appeals 
of Kentucky in 1923, having graduated from the law school of 
the University of Virginia immediately prior to his admission. 

We recognized in the personality and character of Mr. Rich- 
ardson the coveted trait of fundamental honesty. In his personal 
life he was always thoroughly reliable and completely depend- 
able, believing and demonstrating that the superlative human 
virtue is fidelity to promise. He was completely devoted to duty 
and loyal to his principles. He possessed and illustrated in his 
way of life a deep and sincere sympathy with and interest in 
the welfare and ambitions of young men who wished to pursue 
the study and practice of law. His humility, revealed in the 
truest sense of the term by his daily conduct, made him willing 
always to undertake whatever honorable course required his 
attention. 

In his professional life he respected the law, the courts 
and his fellows in the practice. He studied his cases with the 
view of determining the law of the case and persuading the 
court of the rectitude of his position; yet he never expressed 
harsh criticisms of bench or bar when adverse decisions re- 
sulted. He believed in government by laws rather than gov- 
ernment by men; and upon this principle he practiced law 
honorably in the State and Federal Courts for thirty-four years. 

In the passing away of Mr. Richardson, his family has lost 
a devoted husband and father; the bar has lost a loyal, and 
faithful member; and the community has lost a citizen interested 
in its welfare and progress. 

The foregoing resolutions were presented in Barren Circuit 
Court on Monday, 9 September 1957 and unanimously adopted. 
They were ordered spread upon the order books of the Barren 
Circuit Court and copies sent to the family of Mr. Richardson, 
the newspapers of Glasgow and to the Kentucky Bar Journal. 


Frank W. Jones 
Judge, Barren Circuit Court 
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